No. 12,236 


F In the United States Court of Appeals 
for the Ninth Circuit 


UNITED STATES OF AMERICA, APPELLANT 


Us 


CHRYSLER CORPORATION PARTS WHOLESALERS NORTH- 
west Recion, MoPar Cuius, 8S. L. Savings, INC., 
AMERICAN AUTOMOBILE COMPANY, COMMERCIAL AUTO- 
MOTIVE SERVICE, INc., WINTHROP Moror CoMPany, 
Ri&cEL BrorHers, Inc., W. G. PowE.i, JoHN Mun- 
STER, STANLEY SAYRES, RALPH W. HANSON, FRANK L. 
HAwkKIns, Cart J. BRUSH, GEORGE W. MILLER, STAN- 
LEY Pererson, Des R. Rrecei, T. H. NaismMiru, ap- 
PELLEES 


BRIEF FOR APPELLANT 


ny 
ie} 
io) 


Mmmiciieniona! Simbement ................00c cece cence uccecececs 
i 


mummany of the midieiment................... 0. cece cee eece 
Pemeeecrmies Dele 1... ce ee ees 
Opinion of the District Court............ 0.00... cece cee ees 
Oimeetions preseited 2.0... ce ee eee 
Mmeeti@iWONl OL CPTOTS 2... 6... cee eee 
CURIA OS BURST a 
PEL Abe ek a ee rr 1 
I. Appellees’ conspiracy to fix consumer prices for Chrysler 
parts and engines shipped into Washington from other 
states is in illegal restraint of interstate commerce...... 13 
A. Appellees’ conspiracy to fix consumer prices of 
Chrysler parts is a restraint in interstate com- 
PUP OE a ee ee 16 
B. Appellees’ conspiracy to fix consumer prices of 
Chrysler parts affects interstate commerce within 
the meaning of the Sherman Act.............. 23 
II. The indictment is sufficient as a pleading in charging 
clearly and specifically a conspiracy in violation of the 
PIM EMCEE, ek hg Oe oe nds vs Biewlas se ee ol 
he WSO 65 ae 2 37 


WOomOOaenwnnr-! 


TABLE OF AUTHORITIES 
Cases: 


Blaine v. United States, 29 F. (2d) 651 (C.C.A. 5, 1928), cert. 

(en CCL, CO. eS: 1 36 
J. L. Brandeis € Sons v. N.L.R.B., 142 F. (2d) 977 (C.C.A. 

8, 1944), cert. denied, 323 U. S. 751, rehearing denied, 323 

IC, 'Si GGG 25 a ene ee 28 
Californa Retail Grocers & Merchants Association v. United 

States, 1389 F. (2d) 978 (C.C.A. 9, 1943), cert. denied, 322 


UL Sp UGG ond ae sie aloes Senn 25 
Cameciave Carter Coal Co., 298 U. S. 238. ......- 6. ccc ase... 29 
Eastern States Retail Lumber Dealers Assn. v. United States, 

228: (Uo Sic (U0 ee ee 12, 34 
Federal “ae Commission v. Pacific States Paper Trade Assn., 

ele |U 08. G2 i cee a i rr 10, 18, 20 
Food and oe Bureau of Catia v. United States, 139 

J ACI) 0s) CONC, IY 11, 25 
Glasser v. United Giaten, S10) 10 Se Oe 37 
Harry’s Cadillac-Pontiac Company, Inc., et al., 81 N.L.R.B. 1 

Llods)) Qe a), ae 30 
Interstate Circuit v. United States, 306 U.S. 208............. 34 
Liddon-White Truck Company, 76 N.L.R.B. 1181 (1948)..... 30 
Local No. 167 v. United States, 291 U. S. 293............ . 10, 18, 25 
Mandeville Island Farms v. American Crystal Sugar Co., 334 

We tole CLUB) ces ec a a 24 


Cases—Continued 


Page 
Mercer v. United States, 61 F. (2d) 97 (C.C.A. 3, 1932)...... 36 
Mid-Continent Petroleum Corp. v. Keen, 157 F. (2d) 310 

CORO aNee Sy OIG ie Oe, Cn aa a es . Coe 22 
Mid-town Motors, et al., 80 N.L.R.B. 1679 (1948)............ 30 
Montgomery Ward & Company v. Antis, 158 F. (2d) 948 

(Ci G2A] 6, 1947), cert. denied, 351 U.S. Sill... 2.) 22 
Nash v. ae iSeuues, 209) U.qepgoro. .. ... 4 eee, ee . 12, 32, 34 
National Labor Relations Board v. Bradford Dyeing Assoeus 

COM OM Uo Sees at et. a oe ee 29 
National Labor Relations Board v. Ellis-Klatscher & Co., 142 

Peed) e50e(C C49, 1944)... ..... 52 ae es 11, 29 
National Labor Relations Board v. Fainblatt, 306 U.S. 601.... 29 
National Labor Relations Board v. Robert S. Green, 125 F. 

(2a ea (C. Cok. 4, 1942)... 2. un. s cae ae 26 
National Labor Relations Board v. J. L. Hudson Company, 135 

F. (2d) 380 (C.C.A. 6, 1943), cert. denied, 320 U. S. 740.... 28 
National Labor Relations Board v. Jones and Laughlin Steel 

Cone le Oe dias ol ko doo a eee ee ee 10,15 
National Labor Relations Board v. Kudile, 1380 F. (2d) 615 

(COLG ) 1052) ne PP Ce ge os 26 
National Labor Relations Board v. Henry Levaur, Inc., 115 

Herediel@an(C. CA. 1, 1940)... .....5) 2. 30 
National Labor Relations Board v. May Department Stores 

Company, 146 F. (2d) 66 (C.C.A. 8, 1944), affirmed 326 

WU. Seor.rehearmne denied, 326 U. S, 8ll0,. - 12. eee 28 
National Labor Relations Board v. Suburban Lumber Company, 

Ae (ed 820 (C.C.A.. 3; 1941)... 0 eee 27 
National Labor Relations Board v. Van De Kamp’s, ete. 

Bakers loch. (2d) 818 (C.C_A. 9, 1946)... ae 11, 29 
A. H. Phillips, Inc. v. Walling, 144 F. (2d) 102 (C.C.A. 1, 

AD ORR es ces sw ease Ga an oe eer 22 
Puritan Chevrolet, Inc., 76 N.U.R.B. 1243 (1948)............ 30 
Safeway Stores, Inc. v. United States, 323 U.S. 768.......... 13 
Santa Cruz Fruit Packing Co. v. N.L.R.B., 303 U. 8. 453... ... 29 
Silkworth v. United States, 10 F. (2d) 711 (C.C.A. 2, 1926), 

Gentmcenied, 2010 Un 9.064. ..0 0.4.0... 20oh ans eee 12, 35 
Standard Oil Co. v. United States, 221 U.S.1................ 17 
Swift & Co. v. United States, 196 U. 8. 375.................. 18, 19 
M. L. Townsend, 81 N.L.R.B. No. 122, 2 C.C.H. Labor Law Sv. 

MIPS OOM GLIA) Magee vig, oes Ove esses ee 30 


United States v. Achtner, 144 F. (2d) 49 (C.C.A. 2, 1944) . 11, 32, 35 
United States v. American Medical Assn., 110 F. (2d) 703 


(App. D. C., 1940), cert. denied, 310 U. S. 644.......... 12, 32058 
United States v. Armour ¢: Co., 1387 F. (2d) 269 (C.C.A. 10, 

EC 3) PP i rected. Sh ooo oa Vn oe 32, 35 
United States v. Frankfort Distillerics, 144 F. (2d) 824 (C.C.A. 

ORM 4A) eee at Me le. eae ee 12338 
United States v. Frankfort Distilleries, 324 U.S. 293...... .. 9,13, 15 


United States v. General Motors Corp., 121 F. (2d) 376 (C.C.A. 
7, 1941), cert. denied, 314 U. 8. 618...................... 10, 19 


III 
Cases—Continued 


Page 
United States v. Krepper, 159 F. (2d) 958 (C.C.A. 3, 1946), 

Con OE CO SSUES): re 35 
United States v. Martinez, 73 F. Supp. 403 (M. D. Pa., 

oil | i IRE RANI a). ee on 35 
United States v. Mountain States Lumber Dealers Association, 

Pumeeompp. 200 (Ds Colon TO4t) ow oe 29 
United States v. New York Great A. d P. T. Co., 137 F. (2d) 

459 (C.C.A. 5, 1943), cert. denied, 320 U.S. 783 ........ 35 
Umited States v. Paiten, 22690. 5. 525...................... BO 
United States v. Socony-Vacuum Oil Co., 310 U.S. 150.... .. 9,13,17 
United States v. Southeastern Underwriters Assn., 322 U. 8S. 

Soo (aut 2 ae ee iD eee ie eee eee 15, 19 
United States v. Tarpon Springs Sponge Exchange, 142 F. (2d) 

WAS. (CC es BF 1): 2.) ee —ise3o, 37 
United States v. —— Wotvemes Co als U.S. 392. ........ 13 
United States v. Union Pacific R. Co., 296 (UGE «(ie 17 
United States v. Women’s Sportswear Manufacturers Associa- 

ROMP OOOMO STS MIO eee ee Se as 11, 23 
United States v. Wrightwood Dairy Co., 315 U.S. 110........ 11,23 
United States v. Yellow Cab Company, 332 U.S. 218 ......... 1g 
Valley Truck & Tractor Co., 80 N.L.R.B. 444, 2 C.C.H. Labor 

Nee i ee OOS i oo ise ocean ne es erage he oes 30 
Walling v. American Stores Company, 133 F. (2d) 840 (C.C.A. 

3, Le) Ee ei ee ce nr es 22 
Walling v. Goldblatt Brothers, 152 F. (2d) ‘lee (GCA. 7, 

iveo)ecert. denied, 528 U.S. 854. .... .. 2 aes ee ee es 22 
Walling v. Jacksonville Paper Co., 317 U.S. 564 ............ 10, 21 
Walling v. Mutual Wholesale eee & Supply Company, 141 F. 

(epee Cr cA. OG, Ose ot oe MMe ee cals ede ts me 
We catnar vg ate, O17 W. S. WW... ec ee ee ees 23, 29 
Williams Motor Company v. N.L.R.B., 128 F. (2d) 960 

(Uke BC. 100) eS eer rr ee ae a 30 
Wilson v. United States, 158 F. (2d) 659 (C.C.A. 5, 1947), 

Coney demieds 230! U.S. S00)... oe 
Wowg Tai v. UWited States, 273 U.S. 777.................... ot 

Statutes: 
Agricultural Marketing Agreement Act, 50 Stat. 246, as amended, 

re Ci Rs ces ee ere nae 23 
Opsrmals Code, 18 U.S.C. 3231....................... a, i 
Crmpmmal Come, 18 U.S.C. 3731... 2.0... ee Zz 
Fair Labor Standards Act (52 Stat. 1060, 29 U.S.C. 201)...... 21 
National Labor Relations Act (29 U.S.C. 151)............... 26 
Sherman Act, 26 Stat. 209, as amended, 15 U.S.C. 1.... ..... 1,2 

Miscellaneous: 


Stern, The Commerce Clause and the National Economy, 1933- 
Ho70, OO Tame Ip bey, 649, 691 °(1946). .).............-. 20 


In the United States Court of Appeals 
for the Ninth Circuit 


No. 12,236 


UNITED STATES OF AMERICA, APPELLANT 


Vv. 


CHRYSLER CORPORATION Parts WHOLESALERS NORTH- 
WEST REGION, ET AL., APPELLEES 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The indictment returned in the United States Dis- 
trict Court for the Western District of Washington, 
Northern Division against the appellees on December 
30, 1948 charges a violation of Section 1 of the Sher- 
man Act (26 Stat. 209; 15 U.S.C. 1) in that the appel- 
lees engaged in an unlawful combination and conspiracy 
to fix, maintain and control prices and discounts ap- 
plicable to the sale in the State of Washington of Chrys- 
ler replacement parts and engines produced outside the 
State of Washington (R.3). Jurisdiction in the District 
Court was based on 18 U.S.C. 3231. The defendants 
filed motions to dismiss the indictment, and, following 
hearing, the District Court on March 19, 1949 rendered 
an oral opinion (R. 22), which is set forth in full at p. 
6 herein, and entered an order dismissing the indict- 
ment (R. 24). From that order appellant has taken 
this appeal. 

Since the District Court has certified that its decision 
was not based solely upon the validity or construction 
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of the statute upon which the indictment is founded, but 
rather was based in part upon the insufficiency of the 
indictment as a pleading (R. 26), appeal has been taken 
to this Court in accordance with the provisions of 18 
U.S.C. 3781. 
STATUTE INVOLVED 

Section 1 of the Act of July 2, 1890, commonly known 
as the Sherman Act, 26 Stat. 209, as amended by 50 Stat. 
693, 15 U.S.C. 1, provides in part: 


Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint of 
trade or commerce among the several States, or 
with foreign nations, is hereby declared to be 
leone =. 

STATEMENT OF THE CASE 

The appellees consist of five corporations, comprising 
all of the wholesalers of replacements parts and engines 
for Chrysler-built automobiles in the State of Washing- 
ton; ten individuals who are officers of these five corpo- 
rations; and two trade associations, the creatures of the 
five corporate appellees, one of which is an association 
of these five corporations, and the other of which is an 
association of four of these corporations and retail 
Chrysler dealers in the State of Washington (R. 3). 
The five corporate wholesalers purchase all replace- 
ment parts and engines from Chrysler Corporation 
manufacturing subsidiaries located outside of the State 
of Washington, and together they purchase 90% of 
such parts and engines sold in the State of Washington. 
The corporate wholesalers sell to consumers of these 
parts and engines—that is, persons owning automobiles 
who are the ultimate users—and also sell to Chrysler 
dealers within the State of Washington who, in turn, 
sell to consumers. The corporate appellees thus engage 
in both a retail and a wholesale business. 

The appellees have combined and conspired to fix and 
control the price to consumers in the State of Washing- 
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ton of all Chrysler replacement parts and engines. They 
have succeeded in effectuating this conspiracy, with the 
result that prices of parts and engines have been raised 
four times during the two-year period covered by the 
indictment, an increase in the cost of such parts and en- 
gines to consumers in excess of $1,000,000. 


Summary of the Indictment 


The indictment, which appears in the record at p. 3, 
may be summarized as follows: | 


Paragraphs 1 through 5 identify and describe the 
five corporate defendants, the individual defendants 
(each of whom is an officer or manager of one of the cor- 
porate defendants), and the two defendant trade as- 
sociations. i 

Paragraphs 6 through 11 describe the nature of the 
trade and commerce which is the subject of the price 
fixing agreement. It is pointed out that replacement 
parts and engines used in the repair of Chrysler, De- 
Soto, Dodge and Plymouth automobiles and trucks are 


- manufactured by Chrysler Corporation in factories out- 


side the State of Washington. The five corporate de- 


_ fendants are the only authorized wholesalers of Chrys- 
ler parts and engines located within the State of Wash- 
ington. These companies are independent entrepre- 


neurs engaged in purchasing parts and engines from 
Chrysler plants outside the state, bringing them into 


_ the State of Washington, and distributing them at both 


wholesale and retail levels. It is alleged in paragraph 10 


_ that the corporate defendants regularly order, purchase 


and procure the shipment of Chrysler replacement 
parts and engines from Chrysler plants in other states 


_ for the purpose of filling two distinct needs. 


First, drawing upon past sales experience, these com- 
panies anticipate probable sales in the immediate future 
and have parts and engines regularly coming in from 
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out-of-state plants so as to meet dealer and consumer 
demands as they arise. 


Second, in response to orders already on hand from 
dealers and consumers, defendant corporations procure 
shipments from Chrysler plants outside the state of 
parts or engines, which are intended exclusively for 
specific dealers or consumers, and are delivered to them 
upon arrival at defendants’ places of business. 


It is alleged that the defendant wholesalers thus serve 
as a conduit through which Chrysler replacement parts 
and engines move in regular, continuous and uninter- 
rupted flow from out-of-state plants to the ultimate 
users of said parts and engines in the State of Washing- 
ton. More than 90% of the Chrysler replacement parts 
and engines used in the State of Washington, having 
a dollar value of more than $9,000,000 in the two-year 
period covered by the indictment, were sold at whole- 
sale or retail by the corporate defendants (pars. 10, 11). 

Beginning with paragraph 12, the alleged conspiracy 
is set forth in detail. The defendants are charged with 
having entered into an unlawful combination and con- 
spiracy to fix, maintain and control prices and discounts 
applicable to the sale within the State of Washington 
of Chrysler Corporation replacement parts and engines 
produced in other states, in unreasonable restraint of 
interstate commerce and in violation of Section 1 of 
the Sherman Act. 

Paragraph 13 enumerates the terms of the agreement, 
namely, that defendants agreed to: 


1. Raise the prices of replacement parts and en- 
eines ; 


2. Decrease discounts granted in the sale of parts and 
engines ; 


3. Adhere to the prices and discounts agreed upon; 
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4. Induce and compel authorized Chrysler dealers, to 
whom they sell parts and engines, to adhere to the 
agreed-upon prices and discounts. 


After describing the alleged unlawful price-fixing 
conspiracy, the indictment proceeds to set forth specific 
overt acts done by the defendants in carrying out the 
purposes of the illegal conspiracy. Four separate price 
increases on parts or engines made effective by corpo- 
rate defendants during the period November 1946 
through July 1948 are identified by the date when the 
increase was put into effect, the amount of the increase, 
the area in which the increase was made effective, and - 
the efforts of defendants to bring Chrysler Corporation 
dealers into line with the agreed-upon increases (pars. 
15, 17, 18, 20). The organization by the corporate and 
individual defendants of the defendant trade associa- 
tions, MoPar Club and Parts Wholesalers’ Association, 
and their use as instrumentalities for fixing, maintain- 
ing and controlling prices is also described. 

Paragraph 21 describes the effects of the combination 
and conspiracy, both upon interstate commerce and 
upon consumers within the State of Washington. It is 
alleged that defendants increased their gross profit 
margin on Class A parts from 66 per cent to more than 
74 per cent; on Class B parts from 50 per cent to more 
than 87 per cent in western Washington, and from 50 
per cent to 65 per cent in eastern Washington; and on 
engines from 25 per cent to 40 per cent, with a resulting 
increase in the cost of replacement parts and engines 
to purchasers thereof in excess of $1,000,000 during the 
two-year period of the indictment. It is further alleged 
that the elimination of price competition and the sub- 
stantial increase in prices pursuant to the conspiracy 
was intended to and did unreasonably burden and re- 
strain the flow of replacement parts and engines in 
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interstate commerce from Chrysler plants ‘in other 
states into the State of Washington. 

Paragraph 22 sets forth appropriate allegations of 
overt acts within the Western District of Washington, 
Northern Division, to establish jurisdiction and venue. 


Proceedings Below 


The defendants filed motions to dismiss the indict- 
ment, asserting, inter alia, that the indictment fails to 
charge a crime, that it fails to allege facts constituting 
the offense, and that the indictment is defective because 
duplicitous, and because vague and indefinite (R. 17). 

Following argument and the presentation of briefs, 
the District Court, on March 9, 1949, issued an order 
granting all of the defendants’ motions and dismissing 
the indictment. Judge Driver rendered an oral opinion 
as follows (R. 22): 


Opinion of the District Court 


Well, the Court isn’t assuming one way or the 
other that this is a test case. I don’t know what the 
government’s intentions may be. The grand jury 
has indicted the defendants, and the Court will pass 
on this indictment in the light of the law as I see it, 
without regard to whether or not it is a test case. 
I’m not going to attempt any comprehensive review 
of the arguments made here; the question has been 
fully presented, but I’m, on either phase of this 
argument, or this question, rather, unable to dis- 
tinguish the activities outlined in this indictment 
from the activities of an ordinary wholesaler, or on 
the question of whether it affects—whether the ac- 
tivities affected interstate commerce, I’m unable to 
distinguish it from the ordinary intrastate price 
fixing arrangement, and I don’t believe that the 
court, that the Supreme Court or any Court of Ap- 
peals so far as I have been able to determine have 
gone quite as far as this indictment goes. I can’t 
believe, as I see it, despite what we all know has 
happened so far as extending the reach of the inter- 
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state commerce power of Congress in recent years. 
I don’t believe the Courts have gone to the position 
where you can say that every price fixing arrange- 
ment, purely intrastate, affects interstate commerce 
because of that circumstance alone, and I don’t 
believe that any of the courts have gone so far as 
to hold that ordinary and usual and normal whole- 
salers’ operations constitute activities in interstate 
commerce. 


I really feel that because of the, at least the close- 
mess of this question, that it should be passed upon 
by an appellate court before there is a jury trial. 
I think the Court would be in a better position to 
rule on questions of evidence and instruct the jury 
if I knew, if this indictment is to be upheld, on 
what theory it is upheld, and if it is upheld only as 


to those activities that represent specific orders for 


particular customers if that is alleged here, or 
whether the appellate court regards the whole op- 
eration as in interstate commerce or affecting inter- 
state commerce. 

I was impressed by Mr. Griffin’s analysis of this 
paragraph 10. It seems to me that reading it in 
the light of other allegations in the indictment here, 
it does no more than simply allege that these de- 
fendants in the State of Washington as wholesalers 
were ordering, as an ordinary wholesaler does, in 
anticipation of orders and contracts, and in re- 
sponse to orders and contracts, and that they 
weren’t ordering as agents of Chrysler, but they 
were buying and selling again, that that is a com- 
pleted transaction; they bought the goods, and it 
was shipped in there; they would pass then, I think 
from interstate to intrastate commerce, and the suc- 
ceeding sale would be intrastate commerce. 

Now, if I’m wrong, it won’t be the first time, and 
no doubt not the last, but I’m going to grant the 
motions, and you may send the order to me, I pre- 
sume, to Spokane, because it won’t be complicated 
at all, and there isn’t any bail up in this case, is 
there? Well, I’ll sustain the motions and direct 
that the action be dismissed. 


QUESTIONS PRESENTED 


1. Whether a conspiracy between all the wholesalers 
in the State of Washington, their officers, and two trade 
associations, to fix prices to consumers of Chrysler-made 
parts and engines all of which are purchased outside of 
the state, is a restraint of commerce within the scope of 
the Sherman Act. 


2. Whether the indictment is sufficient as a pleading. 


a. Whether the indictment charges a crime. 
b. Whether the indictment alleges facts con- 
stituting a violation of the Sherman Act. 
c. Whether the indictment is fatally duplicitous. 
d. Whether the indictment is fatally vague and 
indefinite. 
SPECIFICATION OF ERRORS 
1. The district court erred in holding that the allega- 
tions of the indictment do not set forth a combination 
or conspiracy in restraint of interstate, as distinguished 
from intrastate, trade and commerce. 


2. The district court erred in so far as it held that, 
under the allegations of the indictment, the defendant 
wholesalers are not engaged in interstate activity when 
they sell to customers within the State of Washington 
goods which the defendant wholesalers have purchased 
and procured from outside the State of Washington in 
response to prior orders from such customers. 


3. The district court erred in ignoring, or in failing 
to give effect to, the allegation of paragraph 10 of the 
indictment that the ‘‘corporate defendants, and author- 
ized Chrysler dealers in the State of Washington to 
whom they sell, serve as a conduit through which said 
Chrysler replacement parts and engines move in a reg- 
ular, continuous, and uninterrupted flow to the ultimate 
users of said parts and engines in the State of Wash- 
ington.’’ 


q 


\ 
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4, The district court erred in so far as it held that, 
under all the allegations of the indictment, the purchase 
by the defendant wholesalers of Chrysler parts and 
engines from plants located outside the State of Wash- 
ington and the sale by the said wholesalers of such parts 
and engines to purchasers within the State are separate, 
completed transactions so insulated from each other 
that defendants’ combination and conspiracy to fix, 
maintain and control prices and discounts applicable 
to such sales does not burden and restrain the interstate 
purchase and procurement of said parts and engines. 


Oo. The district court erred in ignoring, or in failing 
to give effect to, the allegation of paragraph 21 of the 
indictment that the purpose, intent and necessary effect 
of the combination and conspiracy charged in the indict- 
ment has been and is to directly, substantially and 
unreasonably burden and restrain the flow in interstate 
commerce of Chrysler replacement parts and engines 
from states other than Washington to the State of 
Washington. 


SUMMARY OF ARGUMENT 


IL 


Appellees’ conspiracy to fix consumer prices for 
Chrysler parts and engines purchased outside of the 
State of Washington is in illegal restraint of interstate 
commerce. It is settled that such a price fixing combina- 
tion is an illegal restraint of trade per se, United States 
v. Socony-Vacuum Co., 310 U.S. 150. Under the cir- 
cumstances of this case, the restraint is in and affecting 
interstate commerce within the scope of the antitrust 
laws. The Sherman Act exercises the full constitu- 
tional power of the commerce clause, United States v. 
Frankfort Distilleries, 324 U.S. 293, 298. In asserting 
that their activities are not subject to federal regula- 
tion, appellees ignore the realities of our integrated 
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national economy, National Labor Relations Board v. 
Jones and Laughlin Steel Corp., 301 U. 8S. 1, 41. The 
automobile industry, one of the nation’s largest, is an 
interstate industry upon which all sections of the coun- 
try are dependent. Parts for the maintenance of auto- 
mobiles are an integral portion of this industry and 
move in interstate trade. A restraint on this industry, 
whether in the production, transportation, or distribu- 
tion of its products, is within the federal power to 
control. 


First, appellees’ conspiracy to fix consumer prices of 
Chrysler parts is a restraint in interstate commerce. 
They purchase goods in other states and resell to con- 
sumers within the state at fixed prices. These sales are 
both in response to prior orders of customers and in 
anticipation of future orders. The distribution of these 
goods is as essential a part of their interstate movement 
as the production of them, and control of their sale 
prices in the state of destination restrains this com- 
merce, Local 167 v. Umted States, 291 U.S. 293, 297. 
Consumer sales cannot be amputated from the entire 
series of interstate transactions. Commerce in these 
parts must be viewed as an integrated whole. United 
States v. General Motors Corp., (C.C.A. 7, 1941) 121 F. 
(2d) 376, cert. den. 314 U. S. 618. Even under those 
cases interpreting the Fair Labor Standards Act, a 
statute of more limited scope, appellees’ restraint is in 
commerce, for the goods upon which prices were fixed 
were received from other states to fill prior orders and 
the anticipated requirements of stable customers. 
Walling v. Jacksonville Paper Co., 317 U.S. 564; Fed- 
eral Trade Commission v. Pacific Paper Ass’n, 273 U.S. 
52. In United States v. General Motors Corp., supra, 
the Court stated that the interstate commerce in auto- 
mobiles is ‘‘that from the manufacturer, through the 
dealers, to the ultimate consumer.’’ 
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Second, appellees’ conspiracy comes within the pro- 
visions of the Sherman Act even if it is not deemed to be 
in commerce itself, for the Act encompasses all re- 
straints which affect interstate commerce. Purely local 
activities are subject to regulation if they injuriously 
affect interstate commerce. Umted States v. Wright- 
wood Dairy Co., 315 U.S. 110; Umted States v. Wom- 
en’s Sportswear Manufacturers Ass’n, 336 U. 8. 460. 
This Court, in Food and Grocery Bureau v. Umted 
States, 189 F. (2d) 573 (1948), held a conspiracy to fix 
retail grocery prices in California to be a violation of 
the Sherman Act. The same type of restraint has been 
imposed in the case at bar. Businesses similar to those 
restrained and conducted by appellees often have been 
held subject to federal regulation under the commerce 
clause in cases involving the National Labor Relations 
Act, a statute having coverage comparable to the Sher- 
man Act. This Court in N.L.A.B. v. Van De Kamp’s, 
etc., Bakers, 152 F. (2d) 818 (1946), determined com- 
merce to be affected in the case of a bakery purchasing 
30% of its materials outside the state, and selling all of 
its products within the state. T’o the same effect is the 
decision of this Court in N.Z.R.B. v. Hlhs-Klatscher 
c& Co., 142 F. (2d) 356 (1944). In the light of the deci- 
sions of the last fifteen years and of any realistic under- 
standing of our national economy, the conclusion is 
inevitable that appellees have conspired to impose a 
restraint which affects interstate commerce within the 
meaning of the Sherman Act. 


IT 


The indictment is sufficient as a pleading in charging, 
clearly and specifically, a conspiracy in violation of the 
Sherman Act. It amply informs the appellees of the 
nature of the charge, as provided by Rule 7(c) of the 
Federal Rules of Criminal Procedure. United States v. 
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Achiner, 144 PF’, (2d) 49 (C.C.A. 2, 1944) ; United States 
v. American Medical Ass’n., 110 F. (2d) 703 (App. 
D. C., 1940), cert. den. 310 U. S. 644. The plain lan- 
guage of the indictment permits of no misunderstand- 
ing of the crime charged, and of when and how appel- 
lees are alleged to have carried it out. The conspiracy 
is described specifically as a concert of action among 
the appellees to fix prices for the sale to consumers of 
Chrysler replacement parts and engines by the appellee 
wholesalers, as well as to compel and induce the dealers 
to whom they also sold to maintain the identical fixed 
prices in consumer sales. The indictment names dates 
on which agreements were reached to raise prices on 
parts and engines, specifies the amounts of the increases, 
and alleges that uniform price lists were sent to deal- 
ers. The dates of organizing the appellee trade associa- 
tions are specified, and their activities, through which 
the conspiracy was effectuated, are described. ‘T'his 
recitation of facts leaves no possibility of misunder- 
standing as to the conspiracy charged. Indeed, it goes 
further than required, for conspiracies under the Sher- 
man Act may be alleged with less particularity than is 
required in an indictment for other types of criminal 
conspiracy. Nash v. United States, 229 U.S. 373, 378; 
Eastern States Lumber Ass’n. v. Umted States, 234 
U.S. 600, 612. 

The indictment charges but one offense—the conspir- 
acy to fix consumer prices of these goods. The addition 
of descriptive facts regarding the means used to commit 
the offense assists appellees in identifying it. Silk- 
worth v. United States, 10 F. (2d) 711 (C.C.A. 2, 1926), 
cert. denied, 271 U.S. 664. 

The indictment is as specific and definite as the cir- 
cumstances permit and the law requires. Less definite 


indictments have been sustained often. United States 
v. Frankfort Distilleries, 144 F. (2d) 824 (C.C.A. 10, 
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1944), partly reversed on another question, 324 U. 8. 
293, certiorari denied as to this question sub nom. Safe- 
way Stores, Inc. v. United States, 323 U.S. 768. United 
States v. Tarpon Springs Sponge Kxchange, 142 F. (2d) 
125 (C.C.A. 5, 1944). 


ARGUMENT 


I 


Appellees’ Conspiracy to Fix Consumer Prices for Chrysler 
Parts and Engines Shipped Into Washington from Other 
States Is in Hlegal Restraint of Interstate Commerce 
The five corporate appellees are all of the wholesalers 

in Washington of replacement parts and engines for 

Plymouth, Dodge, DeSoto and Chrysler automobiles. 

They purchase all such parts and engines from Chrysler 

manufacturing subsidiaries in other states. They han- 

dle 90 percent of the business in these items within the 

State of Washington. They sell both to consumers and 

to dealers who, in turn, sell to customers. 

These wholesalers, their officers, and the two trade 
associations which are their creatures have combined 
and conspired to fix and raise the prices to consumers 
of these parts and engines. That this conspiracy suc- 
ceeded is reflected in the fact that consumer prices for 
these items were raised four times during the period 
covered by the indictment, resulting in a cost to the 
consumers in the State of Washington of more than 
$1,000,000. 

It is settled that a conspiracy to fix prices is an un- 
reasonable restraint of trade per se. United States v. 
Trenton Potteries Co., 273 U.S. 392; United States v. 
Socony-Vacuum Co., 310 U.S.150. None the less appel- 
lees contend, and the Court below held, that this price- 
fixing combination is so remote in its operation and 
effect upon interstate commerce as to be beyond the 
scope of Congressional authority acting to the full limit 
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of the Commerce Clause. We submit that this conten- 
tion is plainly without merit and unsupported by any 
decision of the Supreme Court within recent years. We 
will discuss subsequently the precedents and principles 
applicable in demonstrating that appellees’ conduct has 
such an impact upon interstate commerce as to bring 
it within the reach of the Commerce Clause as applied 
through the Sherman Antitrust Act. But at the outset 
we would like to emphasize that appellees’ contention 
ignores the realities of our integrated national economy 
and the mutual dependency of all parts of the country 
for these products. 

These parts and engines are not only an integral 
part of the automobile industry, but are intimately con- 
nected with and essential to the continued maintenance 
of Chrysler automobiles, one of the three largest of 
such manufacturers. Automobiles made in Detroit 
are distributed and used in the farthest reaches of the 
country. Parts for the maintenance of these automo- 
biles follow also in the channels of interstate commerce. 
Those involved in this litigation happen to have been 
manufactured in Michigan, Georgia, Kansas, Delaware, 
and California. If this flow is throttled, whether at the 
outset of its journey by cutting down production, while 
it is in transit by impeding its movement, or at its desti- 
nation by restricting its distribution, the effect, with- 
out question, is upon interstate commerce primarily and 
immediately. It is against all reason to assert that a 
small group in one state has the power by a concerted 
fixing of prices to regulate the market for products of 
such an integrated national industry. ‘‘ We are asked to 
shut our eyes to the plainest facts of our national life 
and to deal with the question of direct and indirect 
effects in an intellectual vacuum . . . When indus- 
tries organize themselves on a national scale, making 
their relation to interstate commerce the dominant fac- 
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tor in their activities, how can it be maintained that their 
industrial labor relations constitute a forbidden field 
into which Congress may not enter when it is necessary 
to protect interstate commerce .. .’’ National La- 
bor Relations Board v. Jones and Laughlin Steel Corpo- 
ration, 301 U. 8.1, 41-42. These comments are equally 
applicable to the price-fixing restraint created by appel- 
lees. 

By conspiring to fix the prices on these Chrysler parts 
appellees place an impediment in the way of their free 
distribution to the consumer market. Their control 
over these goods is as effective as that of a man holding 
the nozzle of a garden hose. By applying some pressure 
with his thumb, less water escapes, and if he applies 
enough pressure he can stop the flow as readily as turn- 
ing off the faucet. Similarly, the actions of appellees 
put reverse pressure on the flow of goods through the 
channels of interstate trade, with an impact directly 
back to the manufacturer and harmful effect on the 
industry as a whole. 

The scope of the Sherman Act is that of the commerce 
clause itself. ‘‘With reference to commercial trade 
restraints such as [the act reaches], Congress, in pass- 
ing the Sherman Act, left no area of its constitutional 
power unoccupied; it ‘exercised all the power it pos- 
sessed.’’’ United States v. Frankfort Distilleries, 324 
U.S. 298, 298; United States v. Southeastern Under- 
writers Association, 322 U.S. 533, 558-559. Thus, the 
question here presented is, at bottom, not merely the 
construction of a statute but whether, acting to the 
extent of its constitutional power, the Federal Gov- 
ernment can reach a conspiracy to fix prices to consum- 
ers of goods which are produced outside of the state and 
shipped to the conspirators in the state. It is settled 
that the scope of the Sherman Act does not depend upon 
whether the restraint occurs ‘‘in’’ interstate commerce 
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or whether, while not ‘‘in’’ interstate commerce, it 
‘‘affects’’ interstate commerce to a sufficient extent to 
subject it to the Federal authority. The Sherman Act 
is broad enough to include both restraints in commerce 
and restraints affecting commerce. It suffices that either 
situation be demonstrated. It is the Government’s view 
that this combination to fix consumer prices falls within 
both definitions, and that the restraint not only has 
affected interstate commerce substantially, but also is 
a restraint in interstate commerce itself. 


A. Appellees’ conspiracy to fix consumer prices of 
Chrysler parts is a restraint wm interstate com- 
merce 


The corporate appellees purchased these Chrysler 
parts outside the State of Washington, and received 
them within the State of Washington upon shipment 
across the state line. It will be noted that they engaged 
in two types of sales: to consumers, at the prices fixed 
by their conspiracy, and second, to retail Chrysler deal- 
ers at unfixed prices. The dealers, in turn, sell to con- 
sumers at the prices fixed identically by appellees’ con- 
spiracy. 

Again, the corporate wholesalers purchased from 
their out-of-state suppliers under two circumstances: 
first, they purchased in response to orders and demands 
from customers, and second, they purchased in antici- 
pation of orders and demands of customers. The plain 
and indisputable meaning of ‘‘in response to orders and 
demands from customers’’ is that these wholesalers were 
undertaking to fill prior orders which they had on their 
books. T’he meaning of ‘‘in anticipation of orders and 
demands from customers’’ is necessarily predicated 
upon an anticipated and calculated market for the 
foods. 
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Arguendo, we may concede that the conspiracy itself 
is local 1n the sense that it was entered into between per- 
sons located within the state, and that the prices fixed 
on the goods were for the sale to local consumers. The 
geographical location of these two factors is of no legal 
effect in determining the scope of the Sherman Act. 
The conspiracy projects itself in interstate commerce 
whether or not the conspirators are situated intrastate, 
and the price imposed on the goods, as a result of the 
conspiracy, 1s imposed during their interstate journey 
even though it is the local consumers who pay. 

Appellees’ attempt to truncate the interrelated ele- 
ments of a great interstate industry is supported by 
neither law nor logic. The interstate aspect of com- 
merce in Chrysler parts encompasses production, trans- 
portation, and distribution. Distribution, at one end 
of this process, is as essential an element as production 
at the other, for, if distribution is clogged, the manu- 
facturer will reduce output and the railroads carry less 
goods. By restraining the market for parts and engines 
in one state, appellees have slowed, and stopped in part, 
this interstate movement. 

These appellees have created a price barrier over 
which the goods must climb in order to reach the con- 
sumer market. Four times they have raised the barrier 
so that the climb has become increasingly more difficult.’ 
And this price barrier is attached to the goods directly 
they come into the hands of the corporate wholesalers, 
who receive them by interstate purchase, for as soon as 
received they are bound by the terms of the conspiracy. 


1 Appellees’ conspiracy is, of course, equally invalid whether it 
had the effect of raising or lowering prices. Standard Oil Co. v. 
United States, 221 U.S. 1,48. The Sherman Act provided that com- 
petition should be the law of business, and the Act will not be 
judicially repealed by any assertion that trade-restraining practices 
produce economic benefits. United States v. Socony-Vacuum Oul 
Co., 310 U.S. 150, 221; United States v. Union Pacific R. Co., 226 
US. 61. 
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The parts cannot move on from these wholesalers to 
the consumer except by carrying the added burden of 
this indenture. It is thus clear that this price burden— 
the very product of the illegal conspiracy—is attached 
to the goods while they are actually in interstate com- 
merce. As soon as the parts are received by the whole- 
saler in the course of the interstate journey, they are 
subjected to this restriction imposed on the onward 
movement to consumers. In a practical business sense, 
this restraint operates as more than a price restriction 
imposed on the goods while they travel from manu- 
facturer to consumer. It also operates as a prior re- 
straint on the commerce before the goods are shipped 
or even purchased. Hor, having entered into this con- 
spiracy to fix consumer prices on all future purchases, 
the appellees can make no purchases in other states that 
are not subjected, in advance, to this restriction. When 
appellees go to the foreign vendor to negotiate, their 
purchases are limited in advance by the requirement 
of a fixed price on resale to consumers. Such a pur- 
chaser does not enter the market-place as a free trader, 
and the resultant regimentation of out-of-state pur- 
chases by the appellee wholesalers is clear. 


The trade of shippers of such products was clearly 
restrained when, by reason of the conspiracy, these ship- 
pers were compelled to sell in a market in which resale 
price competition among the purchasers of their goods 
was wholly or partially suppressed. Local 167 v. Umted 
States, 291 U.S. 293, 297; Swift & Co. v. Umted States, 
196 U.S. 375, 398. Similar facts have been held to sup- 
port a finding of restraint of interstate commerce. fed- 
eral Trade Commission V. Pacific States Paper Trade 
Assn., 273 U.S. 52. In the Local 167 case, the Supreme 
Court said (291 U.S. at p. 297): 


The control of the handling, the sales and the 
prices at the place of origin before the interstate 
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journey begins or in the State of destination where 
the interstate movement ends may operate directly 
to restrain and monopolize interstate com- 
meree, * * *, 

‘‘Commerce among the states,’’ said Mr. Justice 
Holmes, ‘‘is not a technical legal conception, but a 
practical one, drawn from the course of business.”’ 
Swift & Co. v. Unted States, 196 U.S. 375, 398; United 
States v. Yellow Cab Company, 332 U.S. 218. Any 
attempt to separate the sale of parts and engines at 
wholesale or retail from the entire chain of commerce 
from Chrysler Corporation plants in other states to re- 
tail outlets and to consumers in the State of Washington 
would be patently artificial and unrealistic. As the 
Supreme Court stated in United States v. Southeastern 
Underwriters Ass’n, 322 U.S. 538, at page 537: 


True, many of the activities described in the 
indictment which constituted this chain of events 
might, if conceptually separated from that from 
which they are inseparable, be regarded as wholly 
local. But the District Court in considering the 
indictment did not attempt such a metaphysical 
separation. 

In United States v. General Motors Corp., 121 F. (2d) 
a16 (C. C. A. 7, 1941), cert. denied, 314 U. 8. 618, 
another conspiracy affecting interstate commerce by 
restraining retail sales was found to be a violation of the 
Sherman Act. The object of the conspiracy was to 
induce dealers to require their retail customers to 
finance their purchases of automobiles through Gen- 
eral Motors Acceptance Corporation. The Govern- 
ment rested its case on the theory that the restraint was 
on the sales of automobiles. At that time new cars were 
bought in quantity by dealers and sold from stock (ld. 
at 387-388). Commenting on the argument that the 
commerce restrained was the retail sale, the Court 
stated : 
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Now it is quite impossible to consider the inter- 
dependent retail market and the wholesale market 
as one apart from the other, for obviously without 
the retail sale there could be no wholesale transac- 
tion. Any restraints which affect the wholesale 
market must be reflected in the retail sales and, 
likewise, any restraints affecting the retail market 
Soya hh affect the wholesale transactions. (p. 
398 

The true perspective is to be drawn from the 
whole picture, and the interstate commerce in- 
volved in this case is that from the manufacturer, 
through the dealers, to the ultimate consumer. 
Even assuming that the only interstate commerce 
Involved is the movement of cars from the factory 
to the dealers, a restraint imposed upon the move- 
ment of cars from the dealers to the retail public 
would necessarily affect the shipment and move- 
ment of the cars while unquestionably they are in 
interstate commerce, and consequently we need not 
really decide when the interstate commerce ends 
and that which is intrastate commerce begins. (pp. 
401-402) 

In Federal Trade Comnussion v. Pacific Paper Assn., 
273 U. 8. 52, similar transactions were held to be in 
interstate commerce. In that case wholesalers, in re- 
sponse to orders from customers, ordered paper from 
amull. The wholesaler paid for the goods and received 
the bill of lading; there were no contractual relations 
between his customer and the mill. The shipment from 
the mill was sometimes consigned to the wholesaler, who 
took possession of the goods and later delivered to his 
customer, and sometimes consigned to the customer, in 
which case the customer took delivery. The Court held 
that in either event the transactions were 1m interstate 
commerce. It was said to be immaterial whether the 
goods were delivered to the wholesaler or his customer. 
In all instances, the relations between the wholesaler 
and his customer occurred within one state; further, 
the wholesaler was free to supply goods from a mill out- 
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side of the state, or from one inside. When he elected 
to order from a mill outside of the state, the sale by the 
wholesaler to his customer became a part of interstate 
commerce. 

It should be noted that in the Pacific Paper case, not 
only was the commerce involved like that in the present 
case, but the restraint applied thereto was identical— 
fixing the price in the transaction between the whole- 
saler and his customer. 

A significant comparison is found in those cases aris- 
ing under the Fair Labor Standards Act (52 Stat. 1060, 
29 U.S. C. 201). That statute is of considerably nar- 
rower scope than the Sherman Act, since it covers only 
employment ‘‘in’’ interstate commerce and in produc- 
tion for commerce, not the entire field of the Federal 
commerce power. 

In Walling v. Jacksonville Paper Company, 317 
U.S. 564, the respondent was engaged in the wholesale 
paper business, purchasing most of its paper from mills 
outside the state and reselling to customers within the 
state. As in the Pacific Paper case, two separate con- 
tracts existed and there were no business relations 
whatever between the wholesaler’s customer and the 
mill. In both cases, as in the present case, the trans- 
action between the wholesaler and his customer oc- 
curred entirely within one state. The Court in the 
Jacksonville case ruled that paper purchased to fill a 
special order of a customer or to meet the particular 
needs of specified customers was in interstate commerce 
although there was a ‘‘temporary holding of the goods’’ 
at the respondent’s warehouse. The Court held that 
employees handling such goods were engaged ‘‘in com- 
merce’’ although the goods were unloaded at the whole- 
saler’s warehouse and temporarily held before being 
sent on to the customer. The Court said (p. 569) : 


The fact that respondent may treat the goods as 
stock in trade or the circumstance that title to the 


22 


goods passes to respondent on the intermediate 
delivery does not mean that the interstate journey 
ends at the warehouse. The contract or under- 
standing pursuant to which goods are ordered, like 
a special order, indicates where it was intended 
that the interstate movement should terminate. 


Other cases holding that handling and delivering 
goods received from other states to fill prior orders or 
the anticipated requirements of stable customers con- 
stitute engaging in commerce, within the meaning of the 
Fair Labor Standards Act, are Walling v. Mutual 
Wholesale Food & Supply Company, 141 F. (2d) 331 
(C.C.A. 8, 1944); Mid-Continent Petrolewm Corp. v. 
Keen, 157 F. (2d) 310, 314 (C.C.A. 8, 1946); Walling 
v. American Stores Company, 133 F. (2d) 840, 845-846 
(C.C.A. 3, 1942); A. H. Phillips, Inc. v. Walling, 144 
FB. (2d) 102, 104 (C.C.A. 1, 1944) ; Montgomery Ward 
d¢ Company v. Antis, 158 F. (2d) 948, 951-952 (C.C.A. 
6, 1947) ; and ef. Walling v. Goldblatt Brothers, 152 F. 
(2d) 475, 477 (C.C.A. 7, 1945), cert. denied, 328 U.S. 
854. 

Even under the narrow doctrine of these Fair Labor 
Standards Act decisions, it is settled that the Chrysler 
parts and engines that have been purchased by appellee 
wholesalers ‘‘in response to orders’’ remain in com- 
merce until delivered to the consumer. In addition, the 
goods purchased to fill anticipated demands of stable 
customers who create a steady market are within the 
same category. In view of the fact that this result was 
reached under statutes much narrower in their cover- 
age than the Sherman Act, it necessarily follows that 
the business conducted by the corporate appellees, 
upon which this restraint was imposed, is interstate 
commerce within the meaning of the antitrust laws. 
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B. Appellees’ conspiracy to fix consumer prices of 
Chrysler parts affects interstate commerce within 
the meaning of the Sherman Act 


As we have pointed out above, it is not necessary that 
the restraint be in commerce itself for appellees’ con- 
spiracy to come within the provisions of the Act. Ap- 
pellees are brought within the statute if their actions 
affect that commerce which is protected by the consti- 
tutional authority. 

It has long been settled that purely local activities 
are subject to regulation, even though the practices con- 
cern intrastate commerce and ‘‘no part of the product 
is intended for interstate commerce or intermingled 
with the subjects thereof.””’ Wickard v. Filburn, 317 
U.S. 111, at 120. As was stated in a recent opinion of 
the Supreme Court, Umted States v. Women’s Sports- 
wear Manufacturers Association, 336 U. 8. 460, at 464: 


The trial court appears to have dismissed the 
case chiefly on the ground that the accused Asso- 
ciation and its members were not themselves en- 
gaged in interstate commerce. This may or may 
not be the nature of their operation considered 
alone, but it does not matter. Restraints, to be ef- 
fective, do not have to be applied all along the line 
of movement of interstate commerce. The source 
of the restraint may be intrastate, as the making 
of a contract or combination usually is; the appli- 
cation of the restraint may be intrastate, as it often 
is; but neither matters if the necessary effect is to 
stifle or restrain commerce among the states. If it 
is interstate commerce that feels the pinch, it does 
not matter how local the operation which applies 
the squeeze. 


In Uimted States v. Wrightwood Dairy Company, 315 
U. 8S. 110, marketing orders fixing minimum prices to 
producers of milk, pursuant to the Agricultural Mar- 
keting Agreement Act, were held applicable to a pro- 
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ducer of milk all of which was produced, processed, and 
sold within a state. The Court stated (pp. 119-121): 


The commerce power is not confined in its exer- 
cise to the regulation of commerce among the 
states. It extends to those activities intrastate 
which so affect interstate commerce, or the exertion 
of the power of Congress over it, as to make regula- 
tion of them appropriate means to the attainment 
of a legitimate end, the effective execution of the 
granted power to regulate interstate commerce. 

Competitive practices which are wholly intra- 
state may be reached by the Sherman Act because 
of their injurious effect on interstate commerce. 
Northern Securities Co. v. United States, 193 U. 8. 
197; Swift & Co. v. United States, 196 U.S. 375; 
United States v. Patten, 226 U. 8S. 525; Coronado 
Coal Co. v. United Mine Workers, 268 U.S. 295; 
Local 167 v. Umted States, 291 U.S. 298; Stevens 
Co. v. Foster & Kletser Co., 311 U.S. 255. So too 
the marketing of a local product in competition 
with that of a like commodity moving interstate 
may so interfere with interstate commerce or its 
regulation as to afford a basis for Congressional 
regulation of the intrastate activity. It is the ef- 
fect upon the interstate commerce or its regulation, 
regardless of the particular form which the compe- 
tition may take, which is the test of federal power. 
Cf. Shreveport Case, supra; Railroad Commission 
of Wisconsin v. Chicago, B. & Q. R. Co., supra; 
National Labor Relations Board v. Jones & Laugh- 
hin Corp., 301 U. 8. 1, 36-48; United States v. 
Darby, supra, 122. 


And in Mandeville Island Farms v. American Crystal 
Sugar Co., 334 U.S. 219, a treble damage action involv- 
ing price fixing by local purchasers of beets from the 
farmer, the Court stated (p. 234) ‘‘. . . given a re- 
straint of the type forbidden by the Act, though arising 
in the course of intrastate or local activities, and a 
showing of actual or threatened effect upon interstate 
commerce, the effect is sufficiently substantial and ad- 
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verse to Congress’ paramount policy declared in the 
Act’s terms to constitute a forbidden consequence. If 
so, the restraint must fall .. .” 

These principles have been applied by this Court 
many times. Two recent decisions which, we believe, 
are determinative of the case at bar, are Food and Gro- 
cery Bureau of Southern Califorma v. Umted States, 
139 F. (2d) 973 (C.C.A. 9, 1943) and its companion 
ease, California Retail Grocers & Merchants Associa- 
tion v. United States, 139 F. (2d) 978, cert. denied, 322 
U.S. 729. These cases concerned a conspiracy, through 
a trade association, to fix retail prices of food and gro- 
ceries in California. This Court quoted with approval 
the statement of the Supreme Court in Local No. 167 
v. Umted States, 291 U.S. 298, 297, that “‘the control of 
prices ‘in the state of destination where the interstate 
movement ends may operate directly to restrain and 
monopolize interstate commerce’ ’’ (139 F. (2d) 978) 
and stated that ‘‘agreements stabilizing such prices 
either at a maximum or a minimum or through a for- 
mula violate the Sherman Act.’’ The purpose and effect 
of the conspiracy in the case at bar is identical with that 
in these food cases. The fact that in the food cases the 
attempt was made to enforce the price restrictions upon 
out-of-state vendors is of no significance. As we have 
pointed out above, the physical location of the conspira- 
tors does not determine whether the restraint is pro- 
hibited under the Sherman Act. The question is solely 
as to the effect of the restraint, and, in both the food 
cases and the instant case the effect of the restraint is 
to fix and control prices to consumers. In both situa- 
tions such an illegal price-fixing arrangement has an 
immediate adverse effect upon the market for goods 
moving in interstate commerce. In addition there is 
the ever-present factor of competition between those 
parts which are not exclusively usable on Chrysler cars, 
and those of other manufacturers. Clearly, the deci- 
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sions of this Court in the food cases are completely 
dispositive of the issues now before the Court. In 
passing, we should like to add that the indictment in the 
Food & Grocery Bureau case was substantially identi- 
cal with that now before the Court, and a motion to dis- 
miss was overruled by the District Court for the South- 
ern District of California (41 F. Supp. 884). 

The scope of the power to regulate commerce under 
the Sherman Act is coextensive with that under the 
National] Labor Relations Act (29 U.S.C. 151), since the 
latter statute, also, exercises the full scope of the com- 
merce clause. It has long been settled that the jurisdic- 
tion of the National Labor Relations Board, under the 
commerce power, extends to businesses and conduct such 
as appellees’. In N.L.R.B. v. Kudile, 130 F. (2d) 615 
(C.C.A. 3, 1942), the Court held that a dairy company 
which purchased a large part of its products outside of 
the state but sold all of them within the state is subject 
to the Federal statute, notwithstanding the argument 
that, since all of its sales were intrastate, the company 
was beyond the scope of Federal jurisdiction. Simi- 
larly, the Court of Appeals for the Fourth Circuit in 
1942, in N.L.R.B. v. Robert S. Green, Inc., 125 F. (2d) 
485, ruled that a Maryland corporation engaged in the 
building supply business was within the jurisdiction of 
the Board because it purchased the majority of its sup- 
plies outside the state. The corporation sold less than 
1% of its goods outside of Maryland, and the Court 
stated that it would not consider whether jurisdiction 
could be based on these sales, since it existed on the 
basis of the corporation’s interstate purchases alone. 
‘“Whether the sales to points outside of Maryland are 
sufficient in amount to furnish a basis of jurisdiction for 
the Board’s action we need not decide, since we think 
that such basis unquestionably exists with respect to 
shipments made to respondent from without the state.”’ 
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In N.L.R.B.v. Suburban Lumber Company, 121 F. (2d) 
829 (C.C.A. 3, 1941), the Court held that a retail lumber 
dealer which purchased $150,000 in lumber from other 
states and made 1% of its sales outside the state, was 
engaged in a business affecting interstate commerce. 
The Court based its decision on the dealer’s out-of-state 
purchases, and made the following interesting com- 
ments in comparing the scope of the Sherman Act (p. 
832) : 


In this view, percentages and such mathematical 

formulae are manifestly irrelevant except possibly 
in one respect. Using the commonly accepted wa- 
tercourse metaphor, a thimble affects a brook, a 
bucket affects a stream and a spillway affects a 
Mier... 
Certainly no average sized retailer could 
escape the operation of the Sherman Anti-Trust 
Act on the ground that the effect of its restraint 
upon interstate commerce was not substantial. If 
the Suburban combined with other retailers in the 
restraint of trade, there can be no question but that 
Suburban would be liable to prosecution under the 
Sherman Act. While it is true that the conspiracy 
or combination would be the element which would 
render the Suburban criminally or civilly lable, 
Federal jurisdiction would be conferred solely be- 
cause Suburban’s individual restraint substantially 
burdened interstate commerce 


The Court continued by quoting the following pas- 
sages from comment and decision to illustrate the prin- 
ciple applied (121 F. (2d) 833): 


For the same reasons, the act would seem to em- 
brace a third type of business—companies which 
receive a large proportion of the materials needed 
for production or for distribution from other states, 
but which sell practically all of their goods to local 
or intrastate purchasers. * * * Certainly, labor 
difficulties occurring at this stage of commercial 
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intercourse may burden the free flow of commerce 
among the states just as effectively as those arising 
at its source. The Court itself took this position 
when it said ‘‘the fact that the means operated at 
one end before physical transportation commenced 
and at the other end after the physical transporta- 
tion ended was immaterial.’’ Mueller, Businesses 
Subject To The National Labor Relations Act, 35 
Michigan Law Review 1286, 1294-1296. 

And it has been held in one case: ‘‘There can 
be no difference in principle between the case in 
which manufacture precedes and that in which it 
follows interstate commerce. If the flow of com- 
merce is obstructed by labor disputes, it can make 
no difference from which direction the obstruction 
is applied.’’ Newport News Shipbuilding & Dry 
Dock Co. v. N.L.R.B., 4 Cir., 101 F. (2d) 841, 848. 

To revert to our watercourse metaphor, the thim- 
ble, the bucket and the spillway remove just as 
much water no matter at what part of the brook, 
stream or river they are applied. 


Similarly, the Courts have upheld the Labor Board’s 
jurisdiction over retail establishments, such as depart- 
ment stores, which purchase substantial amounts of 
goods out of the state. N.OR.B.v. J. L. Hudson Com- 
pany, 135 F. (2d) 380 (C.C.A. 6, 1943), cert. denied, 320 
U.S. 740 (80% of merchandise purchased out-of-state, 
1.6% of sales out-of-state); J. L. Brandeis & Sons v. 
N.L.R.B., 142 F. (2d) 977 (C.C.A. 8, 1944), cert. denied, 
323 U.S. 751, rehearing denied, 323 U.S. 815 (75% of 
purchases outside of state, .0024% of sales outside of 
state); N.D.R.B. v. May Department Stores Company, 
146 F. (2d) 66 (C.C.A. 8, 1944), affirmed 326 U.S. 376, 
rehearing denied, 326 U. 8. 811 (70% of purchases out- 
side of state, 12% of sales outside of state). This Court, 
in 1944, likewise held that a wholesaler of variety store 
merchandise, 65% of whose purchases were made out- 
side of the state, and approximately 3% of whose sales 
were made outside of the state, was subject to the juris- 
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diction of the Labor Board, N.L.R.B. v. Hllis-Klatscher 
d Company, 142 F. (2d) 356, and in N.L.R.B. v. Van 
DeKamp’s, etc. Bakers, 152 F. (2d) 818 (1946), this 
Court held commerce to be affected in the case of a bak- 
ery purchasing 30% of itsmaterials outside the state and 
selling all of its products within the state. These cases 
are based upon the principles established by the Su- 
preme Court in N.L.R.B. v. Fainblati, 306 U. 8. 601, 
N.L.R.B. v. Bradford Dyeing Association, 310 U.S. 
318, and similar cases. Without discussing in detail 
these decisions involving retail and wholesale merchan- 
- dising businesses, it is clear that, under the principles 
expressed in the opinions, the determination by the 
Courts that commerce was affected is not dependent 
upon whether any interstate sales are made by these 
businesses, but rather is grounded upon the more basic 
principle that the nature and scope of the business, as 
demonstrated by extensive out-of-state purchases, is so 
intimately connected with commerce as to bring it 
within the Federal power.” Cf. United States v. Moun- 


2 The Supreme Court has rejected the use of the term “direct” 
or “indirect” as a rule-of-thumb in determining effect on commerce. 
As early as Carter v. Carter Coal Co., 298 U.S. 238, Mr. Justice 
Cardozo, in his dissent, criticized the term—‘. . . a great principle 
of constitutional law is not susceptible of comprehensive statement 
in an adjective.” (298 U.S. 327). In Santa Cruz Frut Packing Co. 
v. N.L.R.B., 303 US. 453, the terminology was said merely to 
embody the distinction between “remote” and “close and sub- 
stantial” a “criterion . . . necessarily one of degree” not susceptible 
of expression in ‘mathematical or rigid formulas” (303 U.S. 466-7). 
In Wickard y. Filburn, 317 U.S. 111, 122-23, Mr. Justice Jackson 
stated “In some cases sustaining the exercise of federal power over 
intrastate matters the term ‘direct’ was used for the purpose of 
stating, rather than of reaching, a result; in others it was treated 
as synonomous with ‘substantial’ or ‘material’; and in others it was 
not used at all. Of late its use has been abandoned in cases dealing 
with questions of federal power under the Commerce Clause.” This 
“deliberate departure from the direct—indirect formula .. . was 
a healthy reversion to first principles, to the Constitution itself.” 
Stern: The Commerce Clause and the National Economy, 1933- 
1946, 59 Harv. L. Rev. 645, 891. 
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tain States Lumber Dealers Association, 40 F. Supp. 
460 (D. Colo., 1941). 

In two cases reaching the Courts of Appeal, auto- 
mobile dealers were held subject to the National Labor 
Relations Act. N.L.R.B. v. Henry Levaur, Inc., 115 F. 
(2d) 105 (C.C.A. 1, 1940) ; Williams Motor Company 
V. N.L.R.B., 128 BF. (2d) 960 (C.C.A. 8, 1942). Both of 
these dealers made a substantial portion of their sales, 
as well as of their purchases, outside of the state, al- 
though the decisions did not turn on this point. In the 
Williams case, the Court said ‘‘it appears that the major 
part of petitioner’s business was closely related to inter- 
state commerce. The basis of its business was handling 
the Chrysler Corporation cars which came from De- 
troit.”’ (128 F. (2d) 963). Following the principles 
so clearly laid down in the cases cited above, the National 
Labor Relations Board has consistently taken jurisdic- 
tion of business identical with those engaged in by appel- 
lees. See Matter of M. L. Townsend, 81 N.L.R.B. No. 
122, 2 C.C.H. Labor Law Sv. 18656 (1949) (retail 
dealer in new automobiles, used automobiles, parts, and 
repair services, all of whose sales were made within the 
state and all of whose automobiles were purchased from 
wholesale distributors within the state). To the same 
effect are Matter of Valley Truck & Tractor Company, 
80 N.L.R.B. 444, 2 C.C.H. Labor Law Sv. 18404 (1948) ; 
Matter of Puritan Chevrolet, Inc., 76 N.L.R.B. 12438 
(1948) ; Matter of Inddon-Whlite Truck Company, 76 
N.L.R.B. 1181 (1948). See also Matter of Harry’s 
Cadillac-Pontiac Company, Inc., et al., 81 N.U.R.B. 1 
(1949), No. 34-RC-71 (not yet printed) (dealers in new 
automobiles, used automobiles, parts and accessories, 
all of whose sales were made within the state); and 
Matter of Mid-Town Motors, et al., 80 N.L.R.B. 1679 
(1948), No. 20-RC-141 (not yet printed) (involving 
eight retail dealers in new and used automobiles, parts, 
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and services, all of whom sold only within the state and 
some of whom made all purchases from wholesale auto- 
mobile distributors within the state). 

In the light of these decisions of the courts during the 
past fifteen years and of any realistic understanding of 
our national economy, the conclusion is inevitable that 
these appellees have conspired to impose a restraint 


which so affects interstate commerce as to fall within 


_ the federal power expressed in the Sherman Act. Ap- 


pellees, dealers in automobile parts and engines manu- 
factured and purchased outside of the state, an essential 


- part of a great national industry, distributors of mer- 


chandise utilized throughout the country as the result 
of a far-flung and mutually dependent system of trans- 


_ portation and distribution, are surely within the reach 


of federal control under the commerce clause. For it 
is just such freedom from local impediments in our 
national economy that the commerce clause protects. 
Certainly the indictment alleges that such a restraint 
on commerce was created within the meaning of the 
statute, requiring, at the very least, a trial to determine 
whether these allegations will be sustained by the facts. 
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The Indictment Is Sufficient as a Pleading in Charging Clearly 
and Specifically a Conspiracy in Violation of the Sherman 


Act 

The opinion of the District Court (supra, p. 6) 
does not disclose in what, if any, respect the indictment 
was found in fault as a matter of technical draftsman- 
ship. The appellees have raised a number of objections. 
Since these appear in large part to be the product of the 
natural disinclination of an accused to concede any pos- 
sible defense, we can discuss them only in the general 
terms in which they were raised. 

The Federal Rules of Criminal Procedure require an 
indictment to be a ‘‘plain, concise, and definite written 
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statement of the essential facts constituting the offense 
charged.’’ Rule 7(c). Under this rule, as controlled by 
Constitutional requirements, it has been held many 
times that an indictment is sufficient if it so informs 
the accused of the nature of the charge against him 
that he may prepare his defense and, where appropriate, 
later plead former Jeopardy. United States v. Achtner, 
144 F. (2d) 49 (C. C. A. 2, 1944); United States v. 
American Medical Assn., 110 F. (2d) 703 (App. D. C., 
1940), cert. denied, 310 U. S. 644; Wilson v. Umted 
States, 158 F. (2d) 659 (C. C. A. 5, 1947), cert. denied, 
330 U.S. 850; U. S. v. Armour & Co., 137 F. (2d) 269 
(C. C. A. 10, 1943). 


It is clear that the indictment, which is set forth in 
full at p. 3 of the record, conforms with these basic 
precepts. A normal and ordinary reading of the indict- 
ment informs the appellees of the crime charged, and of 
how, when, and where they are alleged to have carried 
it out. Paragraph 12 charges the appellees with con- 
spiring to fix prices on Chrysler parts and engines in 
restraint of interstate commerce and in violation of the 
Sherman Act. The conspiracy is the crime. No fur- 
ther act is necessary for liability. Nash v. United States, 
229 U. S. 373, 378, and the term ‘‘conspiracy’’ is the 
proper charge, United States v. Armour & Company, 
137 F. (2d) 269, 270 (C. C. A. 10, 1943). 

There is nothing vague or unidentifiable about the 
conspiracy charged. Appellees are able readily to 
identify the terms of the conspiracy, and even the 
actions which are alleged to have been the product of 
their combination. Paragraph 13 specifies that the con- 
spiracy consisted of continuing agreement and concert 
of action among the appellees to fix prices for the sale 
to consumers of Chrysler replacement parts and engines 
by the appellee wholesalers, as well as to compel and 
induce the dealers to whom they also sold to maintain 
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the identical fixed prices in consumer sales. It ean 
hardly be contended that the appellees are so naive as 
not to be cognizant of what conspiracy the indictment 
charges, on the basis of these allegations alone. But, 
if there were any doubt, the succeeding paragraphs are 
incapable of misinterpretation. Paragraph 15 alleges 
that on or about November 12, 1946 the appellees agreed 
to a price increase on parts and engines in western 
Washington, ranging from 5 to 15% as specified, and 
that appellees notified the dealers to whom they sold of 
these increases, furnishing them with computation 
tables of the new price lists. Paragraph 16 alleges 
that on or about November 1947 the appellees organ- 
ized the Wholesalers Association, and that thereafter 
this Association was utilized as an instrumentality in 
furthering the conspiracy; that periodic meetings were 
held at which price information was exchanged and 
agreements reached for uniform prices. Paragraph 
17 asserts that on or about January 8, 1948 appellees 
agreed upon an additional increase of 10% in the price 
of Class B parts to consumers, and a reduction in the 
discount on engines to certain classes of consumers. 
Again, appellees notified the dealers to whom they sold 
of the price changes and furnished computation tables 
so that there would be no miscalculation. Paragraph 
18 alleges another concerted price increase, on or about 
March 1, 1948, ranging from 5 to 10% in the price to 
consumers. Paragraph 19 alleges that appellees or- 
ganized on or about March 19, 1948 the MoPar Club, 
in which all corporate appellees except Riegel par- 
ticipated, and which was thereafter used, through meet- 
ings and exchange of information, as an instrumentality 
to effectuate the price-fixing conspiracy. Paragraph 
20 alleges an additional increase of 5% on the price of 
engines sold to consumers, by concerted action of ap- 
pellees on July 19, 1948. Again, appellees notified the 
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dealers to whom they sold, and furnished uniform price 
lists. 

Surely, the appellees cannot seriously contend that 
they are not informed of the charge against them. Ap- 
pellees must be aware of their actions in connection with 
price-fixing of the products with which they dealt on 
November 12, 1946, January 8, 1948, March 1, 1948 and 
July 19, 1948. Reference to the uniform price lists 
which, it is alleged, they drew up and had distributed, 
should refresh recollection of those events. Participa- 
tion in the formation of the Wholesalers Association 
and the MoPar Club, as well as the activities conducted 
through those organizations in exchanging price infor- 
mation and establishing fixed prices, are not actions 
susceptible of an ambiguous interpretation. 

We, therefore, believe it amply clear that any busi- 
nessman, charged with the crime of conspiring to re- 
strain trade in violation of the Sherman Act as ampli- 
fied by such a series of descriptive facts, has been in- 
formed fully of the crime with which he is charged. 
While there may or may not remain questions of law, 
there can be no doubt in the appellees’ minds as to what 
actions are challenged. 

The indictment thus complies fully with the basic 
requirement that the accused be informed of the nature 
of the charge in order that he may prepare his defense. 
In fact, the indictment goes into greater detail in this 
respect than required, for conspiracy cases under the 
Sherman Act may be alleged with less particularity 
than is required in an indictment for other types of 
criminal conspiracy, since it is not necessary to allege 
the commission of an overt act, and such conspiracies 
are frequently established by inference from a course 
of conduct. Nash v. United States, 229 U.S. 373, 378; 
Eastern States Lumber Association v. United States, 
234 U. 8. 600, 612; Interstate Circuit v. United States, 
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306 U.S. 208, 226. Indictments substantially in the 
words of the statute have been upheld frequently in 
cases involving crimes other than antitrust violations. 
Umted States v. Achtner, supra; United States v. Krep- 
per, 159 F. (2d) 958 (C. C. A. 3, 1946), cert. denied, 330 
U.S. 824; United States v. Martinez, 73 F. Supp. 403 
(M. D. Pa., 1947). 

Although names, dates, and places have been included 
in the indictment in specifying the actions of appellees 
taken in furtherance of the conspiracy, the indictment 
charges but one offense. It is in one count, and charges 
only one conspiracy—the conspiracy to fix consumer 
prices of these goods. The descriptive allegations as- 
sist the appellees to identify the crime, and cannot be 
separated from the crime from which they stem. ‘‘It 
hardly needs statement that the character and effect of 
a conspiracy is not to be judged by dismembering it and 
viewing its separate parts, but only by looking at it asa 
whole’’, United States v. Patten, 226 U. 8. 525, 544. It 
is not duplicitous to allege the various means used in 
committing the offense. Silkworth v. United States, 
awe (2d) 711 (C.C.A. 2, 1926), cert. denied, 271 U.S. 
664. 

We see no basis for the argument that the indictment 
is vague and indefinite. To the contrary, it is as specific 
and definite as the circumstances of the alleged crime 
permit. This objection has been raised frequently to 
Sherman Act indictments, and consistently rejected by 
the courts. United States v. Frankfort Distilleries, 
144 F. (2d) 824 (C.C.A. 10, 1944); United States v. 
Tarpon Springs Sponge Hachange, 142 F. (2d) 125 
(C.C.A. 5, 1944) ; United States v. Armour & Co., 137 
F. (2d) 269 (C.C.A. 10, 1948) ; United States v. Amer- 
can Medical Assn., 110 F. (2d) 703 (App. D. C., 1940), 
eert. denied, 310 U.S. 644; United States v. New York 
Great A.& P. Tea Co., 137 F. (2d) 459 (C.C.A. 5, 1948), 
cert. denied, 320 U. S. 783. In the A. d& P. case the 
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Court, speaking of an indictment less concise and speci- 
fic than the present one, remarked that ‘‘no one can read 
the indictment without understanding what is charged”’ 
(p. 462). It rejected a contention that the indictment 
contained mere conclusions as a ‘‘stereotyped complaint 
against indictments’’ (p. 463). These remarks fit the 
present case exactly. ‘‘In a conspiracy ease it is not 
necessary to set out in detail the evidence of the con- 


spiracy. Nor is it necessary to describe the conspiracy | 
with the same degree of particularity as in describing a | 


substantive offense.’’ Mercer v. United States, 61 F. 


(2d) 97, 99 (C.C.A. 3, 1932). *. . . An indietatens 
for conspiracy may be as general and indefinite as the 
conspiracy sought to be proved . . .’’ Blaine v. 


United States, 29 F. (2d) 651, 653 (C.C.A. 5, 1928), 
cert. denied, 279 U.S. 845. 

For reasons more fully set forth in Part I of our 
brief above, and which we will not reiterate, the indict- 
ment amply establishes the effect of the illegal conspir- 
acy upon interstate commerce. Paragraph 6 describes 
the goods dealt in. Paragraph 8 describes the sales 
made by the corporate defendants to consumers and 
dealers, and paragraph 9 describes the sales of these 
eoods by the dealers to consumers. Paragraph 10 es- 
tablishes that the corporate defendants purchase this 
merchandise from Chrysler plants in other states for 
resale to customers within Washington. These pur- 
chases are made in anticipation of and in response to 
orders and demands from customers, and the corporate 
defendants and dealers within the state are alleged to 
serve as a conduit through which the merchandise moves 
in a regular, continuous, and uninterrupted flow to the 
consumers. Paragraph 11 describes the volume of busi- 
ness done by the appellees and asserts that their busi- 
ness transactions are an integral part of and incidental 
to the movement of these goods in interstate commerce 
from other states to the consumers in Washington. 
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If there are trifling ambiguities in the indictment, a 
circumstance which we deny, the fact is neither impor- 
‘tant nor relevant. It is the precise function of the bill 
of particulars to reach any such ambiguities or minor 
‘uncertainties. And it is within the sound discretion of 
the court to grant or refuse such a motion. Wong Tai 
v. Umted States, 273 U.S. 77; Glasser v. United States, 


315 U.S. 60; Umted States v. Tarpon Springs Sponge 
EKachange, supra. 

CONCLUSION 
For the foregoing reasons, it is respectfully sub- 
mitted that the District Court was in error in its deci- 


sion, and that the order dismissing the indictment 
should be reversed. 
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